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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 



Robert Alvarez, ) 



1419 Southeast 43 Td Terrace, ) 

Ocala, FL 34471, ) 

individually, and on ) Civil Case No. 1 :06CV00145 

behalf of all others similarly ) 

situated, ) 

) 

Plaintiff, ) 



) The Honorable 

) Emmet G. Sullivan 



) 
CIGNA and ) 

The Insurance Company of ) 

North America, ) 

) 
Defendants. ) 

AFFIDAVIT OF CQNLEE S. WHITELEY 

STATE OF LOUISIANA ) 

) ss 
PARISH OF ORLEANS ) 

I, Conlee S. Whiteley, state: 

1 . I am one of the attorneys for Robert Alvarez in the above-entitled action. 

2. Attached as Exhibit A and B hereto find true and correct copies of Hanson, et al. 
v. Acceleration Life Insurance Company, et al. , Not Reported in F.Supp.2d, 1999 
W.L. 33283345 (D.N.D.) (Exhibit A) and an Order, Lane v. American Travelers 
Life Insurance Co. , Case No. GIC 745641, Superior Court, San Diego County, 
California, filed December 11, 2000. 

3. Attached as Exhibit C hereto find a true and correct copy of the National Group 
Benefit Trust received from ACS Member Insurance Program, 1200 East Glen 
Ave., Peoria Heights, IL 61616. 
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Attached as Exhibit D, E, and F hereto find true and correct copies of the 

following documents that were provided by Robert Alvarez to his attorneys in this 

matter: 

Exhibit D: Letter from Peter Brown of November 1 8, 2004 
Exhibit E: Letter from CIGNA Group Insurance dated January 3, 2005 
Exhibit F: Letter from Maryland Insurance Administration of January 11, 
2005. 

FURTHER AFFIANT SAYETFI NOT. 

Dated this $M day of May, 2006. 




Conlee S. Whiteley (#22678) 
Kanner & Whiteley, LLC 
701 Camp Street 
New Orleans, LA 70130 
(504) 524-5777 



Subscribed and sworn to before me this ^>X day of May, 2006. 




Notary Public [^J 
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PLAINTIFF'S EXHIBIT A 



PLAIN [IFF ROBERT ALVAREZ'S 

MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO 

DEFENDANT, INA'S MOTION TO DISMISS 
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Westlaw 

Not Reported in F.Supp.2d P a S e 1 

Not Reported in F.Supp.2d, 1999 WL 33283345 (D.N.D.) 
(Cite as: Not Reported in F.Supp.2d) 



P> 

Only the Westlaw citation is currently available. 

United States District Court, D. North Dakota, Southeastern Division. 

Harold HANSON, Nellie Mcllroy, and Estate of Gladys Schimke, and the class of similarly 

situated North Dakota purchasers of Nursing Home Benefit Policies, Plaintiffs, 

v. 

ACCELERATION LIFE INSURANCE COMPANY, Interstate Service Insurance Agency, Inc., 

Benefit Plans II, and Commonwealth Life Insurance Company, Defendants. 

No. CIV A3-97-152. 

... March 16, 1999. 

MEMORANDUM AND ORDER 
WEBB . 

*1 Before the Court are various motions dealing with the issues of fraud, the filed rate doctrine, class 
certification and the pleading of exemplary damages. The matters have been fully briefed and oral 
argument was heard on February 26, 1999. For the reasons set out below, the Court rules as follows: 

1 . Motion by Defendants for Summary Judgment on All Claims (Fraud), (doc. # 94), is hereby 
DENIED except with respect to plaintiffs' Claim No. 6, for breach of implied warranty, which is 
hereby DISMISSED; 

2. Motion by Plaintiffs for Leave to Amend Complaint, (doc. # 77), to the extent not already ruled 
upon by the Honorable Karen K. Klein, Magistrate Judge, i.e., to add a claim for exemplary 
damages, is hereby GRANTED, the plaintiffs are DIRECTED to forward the Amended Complaint 
to the Clerk of Court, and the amended complaint is hereby authorized and ORDERED FILED; 

3. Motion by Plaintiffs for Partial Summary Judgment on the Filed Rate Doctrine,(doc. # 82), is 
hereby GRANTED; 

4. Motion by Defendants for Summary Judgment on the Filed Rate Doctrine, (doc. # 83), is hereby 
DENIED; 

5. Motion by ACLI for Leave to File an Amicus Curiae Brief on the Filed Rate Doctrine, (doc. # 
1 02), is hereby GRANTED and the lodged brief ORDERED FILED, however ACLI is DIRECTED 
to make no further filings in this case; 

6. Motion by Defendants to Strike the Class Allegations in the Complaint, (doc. # 13), is hereby 
DENTED; and 

7. Motion by Plaintiffs to Certify Class Action, (doc. #36), is hereby GRANTED, and plaintiffs are 
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hereby DIRECTED to present within ten days of receipt of this Order a revised class definition. 

In light of the Court's rulings, and given the Court's concerns regarding the ability of the parties to 
be adequately prepared for the scheduled May 3,1999, trial date, the parties are hereby DIRECTED 
to confer and present to the Court a case management plan within ten days following receipt of this 
Order. 

I. BACKGROUND 

Harold Hanson, Nellie Mcllroy and Gladys Schimke were senior citizens when they first purchased 
nursing home 'insurance policies ^ from defendant Acceleration Life Insurance Company 
(Acceleration) in 1987. Said policies were apparently developed, marketed and administered by 
Interstate Service Insurance Agency, Inc., (Interstate). These policies were "guaranteed renewable 
for life" upon payment of the premiums, and were allegedly sold as "level premium policies." 



FN1. The "policies" referred to throughout this memorandum are Acceleration Life Insurance 
Company-Nursing Care Benefit Policies forms 520, 521 and 522. They are also referred to 
as "long term care" policies as denominated by the applicable North Dakota statutes. 

Commonwealth Life Insurance Company (Commonwealth) assumed all obligations and duties 
connected to Acceleration's nursing home policies. This was approved in North Dakota in 1990. 
Plaintiffs were notified that this was "good news" because of Commonwealth's "financial strength." 
Later, Commonwealth ceased selling these nursing home policies inNorthDakota. Acceleration and 
Commonwealth eventually assumed all assets and liabilities of Interstate. Benefit Plans, a unit of 
Commonwealth, took over the administration of these policies. 

*2 Although these policies were allegedly sold as "level premiumpolicies," the premiums increased 
each year from 1989 to 1996. Plaintiffs allege that the increases were exorbitant and that 
policyholders were forced to pay or drop then coverage. Plaintiffs assert that defendants had a plan 
to defraud consumers and that it was the regular policy and practice of defendants to conceal certain 
material facts, e.g., the policies were initially underpriced for marketing advantages, the policies 
were poorly underwritten, the block was closed thus making large premium increases inevitable. It 
Is further asserted that the defendants structured the increases to foster lapses . Plaintiffs allege actual 
and constructive fraud, consumer fraud, false advertising, misrepresentation and breach of implied 
warranty on behalf of the class of similarly situated North Dakota purchasers of Nursing Home 
Benefit Policies. 

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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Plaintiffs initiated this action in state court and the cause was removed to federal court based on 
diversity jurisdiction. Defendants move for summary judgment asserting that plaintiffs' claims are 
precluded by the filed rate doctrine. Defendants also raise various defenses with respect to the merits 
of plaintiffs' claims. Plaintiffs move for class certification. Plaintiffs also move to amend the 
complaint to assert a claim for punitive damages. 



H. SUMMARY JUDGMENT STANDARD 

Summary judgment is appropriate only when there is no genuine issue as to any material fact and 
that the moving party is entitled to judgment as a matter of law. Ped.R.Civ.P. 56(c) . A fact is 
"material" if it might affect the outcome of a case, and a factual dispute is "genuine" if the evidence 
is such that a reasonable jury could return a verdict for the nonmoving party. Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242. 248 (1986) ; Churchill Bus. Credit, Inc. v. Pacific Mut. Door Co.. 49 F.3d 
1334. 1336 (8th Cir .1995) . 

The "basic inquiry" forpurposes of summaryjudgment is "whether the evidence presents a sufficient 
disagreement to require submission to a jury or whether it is so one sided that one party must prevail 
as a matter of law." Q uick v. Donaldson Co., Inc., 90 F.3 d 1372, 1376 (8th Cud 9 96) (citing 
Anderson, All U.S. at 251-52). In making this inquiry, however, this Court will not "weigh the 
evidence, make credibility determinations, or attempt to determine the truth of the matter." Id. (citing 
Anderson, All U.S. at 249). Rather, this Court's function is to determine only whether a dispute is 
genuine, and "[i]f reasonable minds could differ as to the import of the evidence," summary 
judgment is inappropriate. Id. at 1377 (citing Anderson, 477 U.S. at 250"). This determination is made 
byreading the record in the light most favorable to the non-moving party and drawing all "justifiable 
inferences" in the non-movant's favor. Id. (citing Anderson, All U.S . at 255); Churchill, 49 F.3d at 
1336 (citing Celotex Corp. v. Catrett. All U.S. 317. 325 (1986) ). 

*3 The moving party has the initial burden of demonstrating to the Court that there is no genuine 
issue as to any material fact. Webb v. Lawrence County, 144 F.3d 1 131. 1 134 (8th Cir.l998) (citing 
Celotex Corp.. All U.S. at 323). Once the moving party has met this burden, however, the 
non-moving party cannot simply rest on the mere denials or allegations in the pleadings; rather, the 
non-movant must set forth specific facts showing that there is a general issue for trial. Id. (citing 
Fed.RCiv.P. 56fe) ). 



m. DISCUSSION 
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A. FILED RATE DOCTRINE 



Preliminarily, the Court acknowledges receipt of an amicus curiae brief lodged by the American 
Council of Life Insurance, (ACLI), and has read and considered the same. Although the Court is not 
convinced that it is obligated to allow the filing, no harm is done to plaintiffs by doing so. The 
motion by ACLI for leave to file an amicus curiae brief on the filed rate doctrine is hereby 
GRANTED, and the lodged brief ORDERED FILED. However, ACLI is DIRECTED to make no 
further filings in this case as the parties are capable of fully presenting the issues and ACLI 
participation is not necessary. 

Defendants assert that plaintiffs' claims are precluded under the filed rate doctrine and that they are 
entitled to judgment as a matter of law. The Court does not agree. The Court concludes that the filed 
rate doctrine does not apply to the facts of this case and rejects the defense as a matter of law. 

The question of whether the filed rate doctrine acts as an absolute bar to fraud based claims against 
insurers involving discussion of rate increases in the context of long term care insurance policies has 
not been previously determined under North Dakota law. "It is this court's duty in a diversity case 
not to formulate the legal mind of the state, but merely to ascertain and apply it." Sin ■• • ■<». v. 
United Coastal Ins. Co.. 951 F.Supp. 165. 167 fD.N.D.1997) (citations omitted). "Where neither the 
legislature nor the highest court in a state has addressed an issue, this court must determine what the 
highest state court would probably hold were it called upon to decide the issue." Id. (citations 
omitted). In making this determination, the Court "may consider relevant state precedent, analogous 
decisions, considered dicta, scholarly works and any other reliable data." Anderson v. Nissan Motor 
Co.. Ltd.. 139 F.3d 599. 601-02 (8th Cir.1998) (citation omitted). 

"Federal courts have applied the filed rate doctrine in a variety of contexts to bar recovery by those 
who claim injury by virtue of having paid a filed rate." Taffet v. Southern Co.. 967 F.2d 1483, 1488 
(llthCir.l992) (en banc) (citing Keosh v. Chicago & Northwestern Rv.. 260 U.S. 156 (1922) ). In 
Taffet, utility customers brought a RICO action against the providers alleging that approval of rates 
was gained by fraud. 967 F.2d at 1486-87 . The Eleventh Circuit en banc found that there was no 
legally cognizable injury by havingpaid a supposedly higher than reasonable rate. M at 1488. "[T]he 
filed rate doctrine recognizes that where a legislature has established a scheme for utility 
rate-making, the rights of the rate-payer in regard to the rate he pays are defined by that scheme." Id 
at 1490 (discussing Supreme Court precedent). Upon examining the comprehensiveness of the rate 
setting schemes at issue, the court in Taffet concluded that the rate-payer had no right to pay other 
than the agency set rate, notwithstanding any allegations of fraud. 

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 



Case 1 :06-cv-001 45-EGS Document 1 4-2 Filed 05/03/2006 Page 8 of 40 



Pa^e 5 
upp.zu o 

Not Reported in F.Supp,2d : 1999 WL 33283345 (D.N.D.) 

(Cite as: Not Reported in F.Supp.2d) 

*4 The Eighth Circuit is in accord. In H.J. Inc. v. Northwestern Bell Tel. Co., the court emphasized 
that "the focus for determining whether the filed rate doctrine applies is the impact the court's 
decision will have on agency procedures and rate determinations," not on imderlying conduct such 
as fraud. 954 F.2d 485. 489 C8th Cir.l992) (discussing Montana-Dakota Util. Co. v. Northwestern 
Pub. Servs. Co.. 341 U.S. 246. 248-52 (1951) : S quare D Co. v. Niaera Frontier Tariff Bureau, Inc., 
476 U.S. 409. 415-23 (1986) ; Keoeh 260 U.S. at 159-65). The court distinguished cases involving 
situations where a plaintiff could show they had been fraudulently induced to enter contracts. ILL 
Inc. , 954 F.2d at 490 (discussing Gulf States Utils. Co. v. Alabama Power Co ., 824 F.2d 1465 a 
147 1 -72 (5th Cir . 1 987) (noting that setting aside contracts because of fraud in the inducement would 
not interfere with agency rate-making authority), snA Nordlichtv. New YorkTele. Co., 617F .S.UPR, 
220. 227-28 fS.D.N.Y.1985) (noting that the filed rate doctrine "is of no help to a defendant which 
fraudulently induces a plaintiff to pay a filed rate ... by fraud")). 

To determine whether the plaintiffs here have alleged cognizable claims, or whether defendants have 
an absolute defense to plaintiffs' claims, this Court must "examine the rate-making scheme. " Taffet, 
967F.2datl490 (emphasis added) . The court in Taffet discussed several important factors including 
the elaborateness of the legislatively established administrative scheme, public participation in the 
rate making process, and the ability of the agency to provide a remedy. Id. at 1490-94. Unlike the 
regulatory schemes discussed in Taffet, North Dakota's regulation of long term care insurance is not 
comprehensive. 

In North Dakota, there is no statutory language indicating that application of the filed rate doctrine 
is required; but there is statutory language inconsistent with its application, e.g., an insurermaymake 
changes in premium rates in accordance with policy provisions. N.D. CentCode § 26.1-4 5-05.2 
(1995) , Further, there is a lack of statutory language requiring approval of rate increases. See 
generally id. Ch. 26.1-45. Further, the statutory scheme provides no mechanism for meaningful 
review of rates filed with the Insurance Commissioner or for public input in a rate determination, 
hearings or otherwise. Id. Simply put, the North Dakota Insurance Commissioner does not have the 
authority to establish long term care insurance policy rates . Defendants themselves have recognized 
this. See Letter from Dickinson to Foley of 8/28/97. The Court does not reach the conclusion as a 
matter of judicial estoppel, rather as one of good logic. 

Further, the North Dakota Supreme Court has never applied the filed rate doctrine as a bar to a claim, 
although it has recognized the existence of the doctrine in the common carrier context. See E.W. 
Wvlie Corp. v. Menard. Inc.. 523 N.W.2d395. 398-99. 403 (N.D . 1 994) f discussing statutory filed 
rate doctrine and finding it inapplicable in contract carriage case). Defendants' arguments that the 
North Dakota Supreme Court would apply the filed rate doctrine in the present context of long term 
care insurance contracts are unpersuasive. This Court concludes that the North Dakota Supreme 
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Court would not preclude the presentation of this case based on the filed rate doctrine defense. 

*5 For the above discussed reasons, plaintiffs' motion for partial summary judgment on the filed rate 
doctrine is hereby GRANTED, and defendants' motion for summary judgment on the filed rate 
doctrine is hereby DENIED. 

B. ALL CLAIMS-FRAUD 

Preliminarily, the Court finds that the plaintiffs' fraud based claims are not time-barred. Section 
7.8-0 1 - 1 6 of the North Dakota Century Code provides that a fraud based claim "must be commenced 
within six years after the claim for relief has accrued," and the claim for relief in a fraud case is "not 
to be deemed to have accrued until the discover/ by the aggrieved party of the facts constituting the 
fraud " See also Phmm France Co. v. Runck, 366 N .W.2d 788. 791 fl985X"A fraud action is 
not barred by the passage of time until six years after discovery of the facts constituting the fraud"). 
Plaintiffs commenced the original state action against the defendants on or about October 27, 1 997. 
See Notice of Removal (defense counsel states it was served on October 27, 1 997), compare Original 
State Complaint (signed by plaintiffs' counsel October 21, 1997). If plaintiffs discovered the facts 
constituting the fraud before October 27, 1991, the cause of action would be barred by the statute 
of limitations. Plaintiffs have sufficiently alleged that facts constituting the fraud could nothavebeen 
discovered by October 1991. For example, Mr. Hanson was not notified that the block of business 
was dosed until February, 1996. Whether plaintiffs had sufficient knowledge under the discovery 
rule to trigger the limitation period is "ordinarily a fact question which is inappropriate for summary 
judgment." The Court is reluctant to dismiss these claims based on a statute of limitations defense, 
especially given the nature of the case, i.e., this is an omissions or failure to disclose case. 

1 . Actual Fraud 

Defendants assert that plaintiffs cannot satisfy the elements of actual fraud and emphasize a lack of 
reliance. Plaintiffs disagree, highlight several examples of fraudulent representations and 
nondisclosures, and argue that reliance can be inferred from the circumstances. 

InNorthDakota, actual fraud is defined by statute, N.D. Cent. Code § 9-03^ 08, with which the parties 
are well familiar. 'Fraud is never presumed, but must be proved by evidence that is clear and 
convincing." Albrechtv. Walter. 572N.W.2d 809. 813 (ND.1997) (citing Karvv. Prudential Ins ^ 
C.n 541 N.W.2d 703. 705 fN.D.1996Y ). A key element of establishing fraud is reliance upon the 
false or misleading representations. Karv. 541 N.W.2dat706 . However, reliance, and inducement, 
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may be inferred from the facts and circumstances surrounding a transaction. . Adams v. Little Missouri 
M^nUA*^ 143N.W.2d659. 684fN.D.196 61. JxUdams, the North Dakota Supreme Conrtnoted 
that facts inferred from circumstances surrounding a transaction are often stronger and more 
satisfactory evidence of fraudulent inducement and reliance than direct testimony to the same effect. 
Id. at 683. 

*6 hi Adams, landowners contributed mineral rights to a corporation in exchange for stock not 
knowing that they would never have any opportunity to control the corporation. Id. Inferring 
inducement and reliance, the court concluded that since the landowners would not have exchanged 
their minerals for stock had the suppressed facts been given to them, the landowners were victims 
of fraud Id at 684. Here, if all of the alleged suppressed facts are accepted by a jury, (e.g., that the 
policies were experimental, that the policies were initially underpriced to gain market advantages, 
that the underwriting was faulty, that it was known that the rates would need to be drastically 
increased, that the block of business wouldhe closed), it could be fairly concluded that the plaintiffs 
would not have purchased or renewed the long term care policies at issue from the defendants. It 
could reasonably be concluded that since pertinent and material facts were withheld, plaintiffs were 
victims of fraud. 

Actual fraud is always a question of fact. First State Bank of Buxto n v. Thykeson, 361 N. W.2d613 ^ 



616 fN.D.1985y quotine N.n. CgntCode § 9-03-10 ). Whether or not there have been fraudulent 
representations or omission depends upon the facts of the case. Gershmanv. Enrelstad, 160N.W.2d 
gp 83 fN.D,1968) , "Summary judgment cannot be granted merely because the court believes that 
tlie movant [may] prevail if the action is tried on the merits." Thykeson, 361 N.W.2dat616 (citing 
Wright Miller & Kane. Federal Practice and Procedure: Civil 2d § 2728 ). Reading the record m 
the tight most favorable to the non-moving party and drawing all justifiable inferences m plaintiffs' 
favor the Court finds a sufficient disagreement on genuine issues of material fact to require 
submission to a jury; it certainly is not so one sided that defendants must prevail as a matter of law. 
See Quick 90 F.3d at 1376 (citations omitted). Thus, summary judgment is inappropriate on the 
actual fraud claim. 



2. Constructive Fraud 

Constructive fraud is defined by statute as any breach of duty which, without an actual fraudulent 
intent, gains an advantage to the person in fault by misleading another to his prejudice. NJi 
CentCode 9-03-09 . See also Asleson v. West Branch Land Co., 311 N.W.2d 53 3 
(N.D.1981¥ discussing contours of constructive fraud claim). "Constructive fraud is based on a 
relationship between the parties which gives rise to a duty of disclosure." Holcomb v. Zinke, 365 
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N.W.2d 507. 51 1 (N.D.1985) . Defendants assert that plaintiffs' constructive fraud claim fails because 
no fiduciary or confidential relationship existed between defendants and plaintiffs. While the duty 
of disclosure may arise from a fiduciary or other confidential relationship, which is not conspicuous 
in the present case, a duty of disclosure may also "arise from other circumstances." Id. (emphasis 
added)(imposing duty to disclose on seller of real estate as to condition ofpropertybeing soldbased 
on seller's superior position). 

*7 Section 26.1-29-16 of the North Dakota Century Code imposes special duties upon parties to 
insurance contracts to communicate in good faith and to disclose facts material to the contract. This 
duty to disclose is obviously sufficient to create liability under the constructive fraud statute, and the 
Court so holds as a matter of law. See Holcomb. 365 N.W.2d at 511 ("whether or not a duty exists 
is a question of law"). As sufficient disagreement on genuine issues of material fact surround the 
constructive fraud claim, submission to a jury is required; summary judgment on the constructive 
fraud claim is inappropriate. 



3. Consumer Fraud & False Advertising 

The North Dakota Supreme Court has held that one injured by a violation of North Dakota's false 
advertising statutes (chapter 5 1-12,N.D. Cent. Code) may bring an action to recover damages. Far g o, 
Women's Health Org, v. FM Women's Help and Caring Connection, 444 N.W.2d 683, 685 
(N.D.1989) . A private right of action is also apparent under North Dakota's consumer fraud statutes. 
N.D. Cent.Code § 51-15-09 (allowing private claims for relief for violations of the consumer fraud 
statutes); see also State ex rel. Spaeth v. Eddy Furniture Co., 386 N.W.2d 901, 903 
(N.D.1986) (noting that consumerprotection statutes must be liberally construed). Furthermore, these 
claims are distinguishable from the claims of actual or constructive fraud, discussed above, because 
the alleged fraudulent conduct need only be proven by a preponderance of the evidence, as opposed 
to the clear and convincing standard otherwise required. Eddy Furniture Co., 386 N.W.2d at 903 
(adopting concept that consumer fraud is a cause of action separate and distinct from common law 
fraud). The Court concludes that the plaintiffs have sufficiently established that genuine issues of 
material fact exist precluding summary judgment on these fraud based claims, thus summary 
judgment is inappropriate. 



4. Misrepresentation 

The parties agree that negligent misrepresentation is a cognizable claim in North Dakota law under 
the provisions of section 9-03-08(2) of the North Dakota Century Code , the actual fraud statute. 

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 



Case 1 :06-cv-001 45-EGS Document 1 4-2 Filed 05/03/2006 Page 1 2 of 40 



Not Reported in F.Supp .2d r <± ^ c y 

Not Reported in F.Supp.2d ; 1999 WL 33283345 (D.N.D.) 
(Cite as: Not Reported in F.Supp.2d) 

Bourooisv Montana-Dakota Util Co.. 466N.W 2d 811 817-18 fN.D.1991); see also Cooperative 
P ower Ass'n v. Wes trnghouse Elec. Cory., 60 R3^J3M^MM3j^th_CirJ995}(discnssmg 
negligent misrepresentation claim under North Dakota law). Further, the misrepresentation claim is 
distinguishable from a claim of actual or constructive fraud because intent to deceive is not a 
necessary element. See Westinshouse, 60 F.3d at 1342 . The Court here notes that the negligent 
misrepresentation claim does have an "inducement to contract" requirement, see id., and that it has 
been sufficiently pled by the plaintiffs. In light of the Court's conclusion that a sufficient genuine 
issue of material fact exists precluding summary judgment on the other fraudbased claims, it follows 
that summary judgment is inappropriate on this claim as well. 



5. Breach of Implied Warranty 

*8 The implied warranty theory upon which plaintiffs rely in Claim No. 6 of the Amended 
Complaint applies to the sale of goods. The Uniform Commercial Code "does not apply to insurance 
contracts because insurance contracts are not for the sale of goods." Ni elsen v. United Servs. Auto. 
Ass'n. 612 N.E,2d526,5 3 1 flll. Ann. Ct.l993) f agreeing that no implied warranty existed in context 
oT sale of insurance) (citing Elrad v. United Life and Accident Ins. C o.. 624J.Supp. 742, 744 
("N.DilL 1985Vsale of life insurance is not the sale of goods under UCC)). See also Bartley v. 
National Union Fire Ins. Co.. 824F.Supt>. 624. 637fN.D .Tex.1992) (declining to recognize novel 
implied warranty claim under UCC because insurance contracts do not easily fit within definition 
of goods); Mills v. Aerichemical Aviation. Inc.. 250 N.W.2d 663, 672 fN.D.1977) (noting similarity 
between insurance and sale of services). Furthermore, if the UCC did apply in this context, any 
implied warranty claim here would be time-barred. See NJX_ Cent .Code Jt4U0 2-104 (1983 & 
Supp.l998) (providinR for four year limitation period accruing when breach occurs regardless of 
complainant's lack of knowledge of breach). Thus, summary judgment in favor of the defendants is 
appropriate on plaintiffs' implied warranty claim. 

6. Exemplary Damages 

The Court concludes that plaintiffs have followed the proper procedure for the pleading of exemplary 
damages as required under North Dakota law. The plaintiffs' motion for leave to amend the 
complaint, to the extent not already ruled upon by the Honorable Karen K. Klein, Magistrate Judge, 
i.e., to add a claim for exemplary damages, is hereby GRANTED. The plaintiffs are directed to 
forward the amended complaint to the Clerk of Court, and the Amended Complaint is hereby 
ORDERED FILED. 
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C. CLASS CERTIFICATION 
1 . Standards 



The Court may only certify a class action if it satisfied, after a "rigorous analysis," that the 
prerequisites of Rule 23 are satisfied. General Tel. Co. oftheSouthwestv. Falcon, 457 U.S. 147, 161 
0982); Bishop v. Committee on Professional Ethics, 686 F.2d 1278. 1287 (8th Cir.1982) . 
Nonetheless, the trial court does have broad discretion in determining whether a class action may be 
maintained. Bishop, 686 F.2d at 1287 . 

Federal Rule of Civil Procedure 23(a) sets out the following prerequisites to a class action: "(1) the 
class is so numerous that joinder of all members is impracticable, (2) there are questions of law or 
fact common to the class, (3) the claims or defenses of the representative parties are typical of the 
claims or defenses of the class, and (4) the representative parties will fairly and adequately protect 
the interests of the class." In addition, plaintiffs must show that the action is maintainable under Rule 
23(b)(1). (2V or (3) . Amchem Products, Inc. v. Windsor, 1 1 7 S .Ct. 223 1 . 2245 (1 997V Rule 23(b)(3) 
"encompasses cases in which a class action would achieve economies of time, effort, and expense, 
and promote uniformity of decision as to persons similarly situated, without sacrificing procedural 
fairness." Fed.R.Civ.P. 23 , Advisory Committee's Notes. The intent of Rule 23(b)(3) is the 
"vindication of 'the rights of groups of people who individually would be without effective strength 
to bring their opponents into court at all.' " Amchem, 117 S.Ct. at 2246 (citation omitted). Further, 
class members may opt out under Rule 23(b)(3) . See Fed.R.Civ.P. 23(c) ; In re Feder al Skywalk 
Cases, 680 F.2d 1175. 1178 (8th Cir .1982) . 

*9 Certification under Rule 23(b)(3) , which plaintiffs here seek, requires that the Court find 
"questions of law or fact common to the members of the class predominate over any questions 
affecting only individual members, and that a class action is superior to other available methods for 
the fair and efficient adjudication of the controversy." Fed.R.Civ.P. 23 . Factors relevant to the 
inquiry include: "the interest of members of the class in individually controlling the prosecution ... 
of separate actions;" "the extent and nature of any litigation concerning the controversy already 
commenced by ... members of the class;" "the desirability or undesirability of concentrating the 
litigation of the clams in a particular forum;" and "the difficulties likely to be encountered in the 
management of a class action." Id. 



2. Numerosity/Tmpracticality 
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The numerosity requirement of Rule 23(a)(1) requires an inquiry into whether the class is "so 
numerous that joinder of all members is impracticable." PaxtonJL Union National Bank 688 F.2d 
552. 559(8thCir.l982) . There is no arbitrary rule regarding the necessary size of class. Id. (citing 
Bnvdv. Ozark Air Lines. Inc., 568 F.2d 50. 54 C8th Cir,1977Y) . Relevant factors include the nature 
of the action, the size of the individual claims, the inconvenience of trying individual suits, and any 
other factor relevant to the practicability of joining all the proposed class members. Id. at 559 ^60 
(citing Wright & Miller. Federal Practice and Procedure.: Civil 2d § 1762) . The Court should 
determine whether impracticability exists based upon all the circumstances surrounding a case. Boyd 
v. Ozark Air Lines. Inc.. 568 F.2d 50. 55 (8th Cir.1977) . Impracticable does not mean that joinder 
must be impossible, but it does require a showing that it would be extremely difficult or inconvenient 
to join all members of the proposed class. Morgan v. United Parcel Service, 1 69 F.R D. 349, 355 
fF.".D.Mo.l996) . 

Here, the named plaintiffs have demonstrated that the class may include up to approximately 2,000 
members. The plaintiffs are not required to specify an exact number or prove the identity of each 
class member, but must only show a reasonable estimate of the number of class members. See id. 
Given the group's advanced age, with naturally increased health and other mental or physical 
concerns, the finite size of the individual claims, and the inconvenience of trying individual suits (not 
only to individual plaintiffs, but to the defendants and judicial system as well), the Court finds that 
joinder here is impracticable. 



3. Commonality and Predominance of Common Questions 

It is here noted that Rule23fa)(2) 's commonality requirement is subsumed under the more stringent 
predominance requirement of Rule 23(b)(3) . Amchem. 117 S.Ct. at 22 43. The commonality 
requirement is satisfied when the common questions of law or fact "linking the class members is 
substantially related to the resolution of the litigation." DeBoer v. Mellon Mortgage Co., 1 171 , 1 174 
(8th Cir.1995) (citing Paxtonv. Union National Bank 688 F.2d 552. 561 (8th Cir.1982)) . 

*1 Predominance is a test readily met in certain cases alleging consumer fraud. Amchem, 117 S.Ct. 
at 2250 (citing Advisory Committee's Notes). Where a common scheme of deceptive conduct is 
alleged, common question of law and fact will exist. Walco Inves tments. Inc. v. Thenen, 168 F.R.D, 
315.325fS.D.Fla.l996) (citing Green v. W o lf Corp.. 406 i F.2d 291. 198 (2d Cir.1968) ). This is so 
notwithstanding the need for separate determination of damages suffered by individuals within the 
class. Fed.R.Civ.P. 23 , Advisory Committee's Notes. 

An underlying allegation here is based on how the plaintiffs were treated as a group-i.e., the block 
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of business to which they all belonged was closed and this fact, the events leading up to it, and its 

p^osedclass^ateMkeswereclass wide, there rsasingular state "*^^™^£ 
defendants' defenses are asserted class-wide as well. The class action may not be the proper vehicle 
in cSfraud cases if there is significant variation in the representations made or m degrees of 
ehance by persons aggrieved. See id. However, that is not problematic here because, as addressed 
a fS above, the pontiffs' claims are based pnmarily on defendants' umform failure to disclose 
to aW and all members of the proposed class that which there was a duty to disclose, that the facts 

policies at 1S sue had thealleged facts beenknown, and ^^/^^^^^f^ 

the circumstances. See also cf. MMe±UtejMmi^UmMJM^ 

0222Xnoting that where a claim involves primarily a failure to disclose, positive proof of rehance 

knola pxerequ-isite to recovery; »[a]ll that is necessary is that the facts whtmeld be material m the 

sense that a reasonable investor might have considered them important m the makmg of this 

decision")- 

"Where the question of basic liability can be established readily by common issues then it is 
apparent that the case is appropriate for class action." GoMjM*^^^ 
?9d 7Q1 'm fl 0th Cir 1 97fn Here, as m Gold Strike Stamp, the Court does not believe that the 
^^^m^^^ic "specific individualistic examination" proposed by the defendants^ 
Seeid That theremaybe individualized issues doesnothere outweigh the number significance and 
predominance of the common questions of law and fact, The Court finds that the plaintiffs have met 
the commonality and predominance requirements. 

4. Typicality 
Thetypicahtyprovisionrequiresthatplamtiffsshowthatothermembersoftheproposedd 
the same or similar grievances as the plaintiff. MmivJjmQmlimdJncL^EMm^m 
(MiCM^TmLj^^^ Thetypicahtyreqmrementis 

"fairly easily met so long as other class members have claims similar to the named plaintiff. MgmL 
84 F 3d at 1540. "Factual variations in the individual claims will not normally preclude class 
^^ti^fme claim arises from the same event or course of conduct as the class claims and 
gives nse to the same legal or remedial theory." Id. (citations omitted). A claim is typical if it 
challenges the same unlawful conduct affecting the named plaintiffs and the proposed class 
members. Id. (citation omitted). 

*11 In the instant case, the Court finds that the named plaintiffs have met the typicality requirement. 
© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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Here plaintiffs have alleged unlawful conduct by defendants similarly affecting them and the 
proposed class members. The named plaintiffs have asserted the same claims based upon the same 
legal theories on behalf of themselves as well as all of the proposed class members. 



5. Adequacy of Representation 

The Court must also confirm that the "representative parties will fairly and adequately protect the 
interests of the class." Fgd RCiyR, 23fa)f4) . The focus of Rule 23(a)(4) is whether the class 
representatives have common interests with the members of the class, and whether the class 
representatives will vigorouslyprosecute the interests of the class through qualified counsel. laxtoru 
688F 2d at 562-63. Class representatives must be part ofthe class and possess the same interest and 
^uTfertne same injury as the proposed class members. Amchmt 1 1 7 S.Ct. at 2236; Bishop. 686 F.2 d 
at 1289 The first element, whether the class representatives have common interests with the 
members ofthe class, has been sufficiently addressed by the Court in its discussion of commonality 
and typicality-there are no antagonistic interests. 

The Court also concludes that the class representatives will vigorouslyprosecute the interests ofthe 
class through nuaiified counsel Defendants assert that the representative of Mrs. Schimke's estate 
has'no personal knowledge regarding the issues in this lawsuit and thus is not an adequate class 
representative. Defendants further assert that Mrs. Mcllroy, who suffers from dementia, is not an 
adecraate class representative either. But, the class representatives need not be perfect or the best of 
all possible representatives, rather, they must act in the best interests ofthe class. Dura Bill Corp. 
v Chase Manhattan Corn.. 89 FR.D. 87, lO liSjORYlgM}. See also fimbriae v. American 
Snacks. Inc.. 388 F.Supp. 265. 275 (E.D.Pa.l975X "It is in the nature of motion practice on class 
action determination issues that defendants, who naturally have no interest in the successful 
prosecution ofthe class suit against them, are called upon to interpose arguments in opposition to 
class determination motions verbally grounded upon a concern for the 'best' representation for the 
class while the implicit, but nonetheless real obj ective of their vigorous legal assault is to insure 'no ' 
representation for the class.")(cited in Dura-Bilt ). Further, it can be argued that the adequacy of 
representation depends more on the integrity, skill and industry of plaintiffs' counsel than onpersonal 
qualities ofthe named plaintiffs. Dura-Bilt. 89 F.R d^aUOl nl4. 

Here, defendants do not challenge the competency or expertise of plaintiffs' counsel, and the Court 
notes' that plaintiffs' counsel are experienced in class action litigation and have already demonstrated 
competent and vigorous representation in this case. Nonetheless, the implications of plaintiffs' old 
age and/or ill health on their ability to vigorously and competently prosecute a class action are of 
some concern to the Court. Despite the Court's earlier conclusion that in this case a jury may infer 
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reliance from circumstances proven, the Court cannot dismiss the reliance defense as irrelevant or 
Stt TheTamed plaintiffs' ability to testify and actively participate -y become more 

Son : luld Sibgatton be Iwn out any more, wc would soon be wbbout any adequate 

plaintiffs as defendants would have them defined. 

•12 In any event, one representative is sufficient for the prosecution of a class g ^and no 
ohiectionhas beenraised as to Mr. Hanson as an adequate representative plaintiff See ^R£^ 

^TcoZZLJ^s the three named plaintiffs as adequate representatives at this juncture the 

2«beev^ 

dTe XtLxemed^^ 

YJ^DA^^OlJ^LIll^^^- MoikmM v- £opga 28FR^D^62A^35IbjJJ^nri^^. 

6. Superiority 

1 mder Rule 23(bY3) the class action must be superior to other available methods for the fair and 

S A 77 H 986) As mentioned above, relevant factors include: "the interest of members of 
Z its ininkdiny controlling the prosecution ... * ^^^^5^ 
of anv litigation concernmg the controversy already commenced by ... members of he class, me 

desnab^ 

"the difficulties likely to be encountered in the management of a class action ^J^ 
23fbY31 No sinale element is determinative, nor is the list exhaustive, and the Court has discretion 
S^der other factors when making the superiority determination. Wd^mmmiUn^, 
Thfrf-n, 168RR.D.315,3 3JimBaJe996). 

The class action device should achieve economies of time, effort, and expense and promote 

umfotnTty of decision as to persons similarly situated, without sacrificing procedural fairness^ 

S^Gv P 23 Advisory Committee's Notes. The Court must "balance, m terms of ^fairness and 

5£nc^er^ 

g^g-ff^^ expendrture of the 

fulmftSe and energy that is necessary to adjudicate a class action and to assume the risk of 

Suohce to the nghts Sthose who are not directly before the court). The economy consideration 
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affects the time of judges and court personnel, as well as the parties. 

A review of the (b)(3) factors indicates that a class action is the superior method of adjudicating this 
controversy. Initially, the Court is aware of no other actions filed by any of the individual class 
members. Thus, the interest of members of the class in individually controlling the prosecution of 
separate actions appears low. Further, the Court notes that it would be extremely costly, not to 
mention unnecessarily duplicative, for each proposed class member to try this action separately. 

*13 The purposes behind class actions, "eliminating the possibility of repetitious litigation and 
providing small claimants with a means of obtaining redress for claims too small to justify individual 
litigation," DeBoer, 64 F.3d at 1175, are met here. See also Amdiem, 117 S.Ct. at 2246 (Rule 
23fb¥3) enables the "vindication of the rights of groups of people who individually would be 
without effective strength to bring their opponents into court at all"). The situation here is such that 
it may well be impossible for separate actions to proceed, i.e., the cost of doing so may exceed any 
recovery they might secure. Every class member is faced with the obstacle of having to establish the 
existence of the alleged fraud, whether it be actual, constructive, and/or fit the statutory strictures of 
consumer fraud or false advertising. This would not be a simple task for an individual. Although the 
potential individual recoveries here are not insignificant, the Court recognizes the considerable time, 
effort, and expense already invested by both parties and the Court related to discovery and pretrial 
motions. Certainly, the costs of pursuing these actions individually far outweigh any recovery any 
individual could hope to obtain. Certifying this class will prevent the duplication of effort and the 
possibility of inconsistent results. 

Regarding the desirability of concentrating this action in this forum, the Court notes that this case 
has-been actively litigated in this forum since its filing in 1997. Fa addition, given the nature of the 
class and the allegations, it can be safely presumed that most of the proposed class members, along 
with many of the witnesses, reside with the District of North Dakota. 

Finally, the Court finds that there will be no major difficulties in the management of this case as a 
class action. There may be some minor difficulties, such as the reliance and individual recovery 
issues; but, these difficulties are nowhere near the magnitude of problems that will arise if this case 
were to be tried in several hundred separate trials. Thus, the Court finds that the existence of any 
individual issues will not make this case unmanageable as a class action. 

The defendants propose no alternative, let alone preferable, method to litigate this controversy. 
Defendants do suggest that because treble damages and attorneys' fees are available under the 
consumer fraud statute, and punitive damages are available under the false advertising statute, there 
is sufficient incentive for proposed class members to pursue their claims individually. Mere 
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feasibility of individual claims does not demonstrate that the method is preferabl a Noi rdc ,es the 
suggestionbeget economies of time, effort and expense, and promote umfomityofresult. The Court 

terfsugge^^ 

S for the defendants to keep plaintiffs' attorneys' fees in check, resolve the issue in one 

forum, and bind all proposed class members uniformly. 

*14 Based on the above reasoning, the Court finds that a class action is the appropriate method for 
the action to proceed. The Court concludes that the superiority requirement is met m that the class 
attion^ 

7. Conclusion and Definition of Class 

Forthereasonssetforth above, theCourt concludes ^^I"^^^^ 6 ^^^ 

Rule 23 (a) and fb¥3) are satisfied. Plaintiffs' motion for class certification is GRANTED, and 

SSanSni^r^stnketheclass 

a ministerial matter a more precise definition of the class than that which appears at paragraph 53 

ofTe^end'dComplaint should be drafted and proposed by the plaintiffs. The defmition should 

heiLtedtoNorthT^Ltapurchasersofspecificallyidentifiedpolicieswithmaspe^ 

The plaintiffs are hereby DIRECTED to present within ten days of receipt of this Order such class 

definition for the Court's acceptance or rejection. 

IT IS SO ORDERED. 

D.N.D.,1999. 

Hanson v. Acceleration Life Ins. Co. 

Not Reported in F.Supp.2d, 1999 WL 33283345 (D.N.D.) 

END OF DOCUMENT 
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PLAINTIFF ROBERT ALVAREZ'S 

MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO 

DEFENDANT, INA'S MOTION TO DISMISS 
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The following is a Telephonic ruling for Monday, December 1 1 , 2000, 
Department 75, the Honorable Richard E. L. Strauss presiding. 

Case Number GIC745641 
THE COURT RULES AS FOLLOWS: 

THE GENERAL DEMURRER OF DEFENDANTS AMERICAN TRAVELERS LIFE INSURANCE COMPANY, 
dba ATL LIFE INSURANCE COMPANY, AND CONSECO SENIOR HEALTH INSURANCE COMPANY TO 
PLAINTIFFS ALVA LANE AND LINDA PEQUEGNAT, INDIVIDUALLY AND ON BEHALF OF OTHERS 
SIMILARLY SITUATED'S AMENDED COMPLAINT IS OVERRULED. 

THE MOTION OF DEFENDANTS TO STRIKE PORTIONS OF PLAINTIFFS' COMPLAINT IS SIMILARLY 
DENIED. 

A DEMURRER IS A PLEADING USED TO TEST THE LEGAL SUFFICIENCY OF OTHER PLEADINGS, IT 
RAISES ISSUES OF LAW, NOT FACT, REGARDING THE FORM OR CONTENT OF THE OPPOSING 
PARTY7S PLEADING. (SEE: CALIFORNIA CODE OF CIVIL PROCEDURE SECTIONS 422.10 AND 589) 

FOR THE PURPOSE OF TESTING THE SUFFICIENCY OF A CAUSE OF ACTION, THE DEMURRER 
ADMITS THE TRUTH OF ALL MATERIAL FACTS PROPERLY PLEADED. THE SOLE ISSUE RAISED BY 
GENERAL DEMURRER IS WHETHER THE FACTS PLEADED STATE A VALID CAUSE OF ACTION - NOT 
WHETHER THEY ARE TRUE NO MATTER HOW UNLIKELY OR IMPROBABLE, THE ALLEGATIONS MUST 
BE ACCEPTED AS TRUE FOR THE PURPOSE OF RULING ON THE DEMURRER. (SEE: SERRANO v. 
PRIEST (1971) 5 CAL.3D 584; DEL E. WEBB CORP. v. STRUCTURAL MATERIALS CO. (1981) 123 
CALAPP.3D 593) 

THE COURT FINDS PLAINTIFFS' COMPLAINT ADEQUATELY PLEADS FACTS SUFFICIENT TO STATE 
CAUSES OF ACTION AS PLED. 

DEFENDANTS FAIL TO SEE THE DISTINCTION IN PLAINTIFFS CLAIMS UNDER THE INSURANCE CODE. 
DEFENDANTS CONTEND PLAINTIFFS ARE DISPUTING THE PROPRIETY OF THE PREMIUM 
INCREASES HOWEVER, THE COMPLAINT CLEARLY ASSERTS DEFENDANTS FAILED TO DISCLOSE 
MATERIAL FACTS THAT WOULD HAVE EFFECTED THE DECISION OF SOMEONE, PRESUMABLY ON A 
FIXED INCOME, WHEN DECIDING TO BUY LONG TERM OR HOME HEALTH CARE INSURANCE 
PLAINTIFFS DO NOT MAKE ANY ALLEGATIONS REGARDING THE AMOUNT OF THE INCREASES OR 
THE PROPRIETY OF THE INCREASES. ONLY THAT DEFENDANTS MISLED PLAINTIFFS WHEN MAKING 
THE SALES AND RENEWALS WITHOUT DISCLOSING THE PREMIUMS WERE PLANNED TO INCREASE 
AND THE POLICIES WERE DEFECTIVE IN THE FIRST PLACE. THE ONLY REASON EXCLUSIVE 
JURISDICTION WOULD GO TO THE INSURANCE COMMISSION IS IN MATTERS INVOLVING THE 
PROPRIETY OF THE RATE INCREASES. SUCH IS NOT THE CASE HERE. 

SIMILARLY PLAINTIFFS DO NOT RELY ON PAROLE EVIDENCE IN MAKING THEIR CLAIMS, INSTEAD 
PLAINTIFFS ASSERT ACTIVE CONCEALMENT OF MATERIAL FACTS IN THE INDUCEMENT OF THE 
CONTRACT PLAINTIFFS POINT OUT THROUGH THE STATEMENTS IN THE ADVERTISING MATERIAL 
AND THE POLICY TERMS, THAT MATERIAL INFORMATION ALLEGEDLY KNOWN TO DEFENDANTS WAS 
REQUIRED TO BE DISCLOSED. 

; FINALLY, ALL CAUSES OF ACTION IN THE NATURE OF FRAUD ARE ADEQUATELY PLED WITH THE 
REQUISITE SPECIFICITY AND WITH SUFFICIENT FACTS TO DEMONSTRATE PLAINTIFFS' JUSTIFIABLY 
RELIED UPON THE IMPLICATIONS OF THE REPRESENTATIONS. 

lof9 12/12/00 9:41 AM 
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ACCORDINGLY, THE COURT OVERRULES DEFENDANTS' DEMURRER AND ORDERS DEFENDANTS TO 
ANSWER PLAINTIFFS' AMENDED COMPLAINT NO LATER THAN DECEMBER 21, 2000. 

IN LIGHT OF THE COURT'S RULING ON THE DEMURRER HEREIN, THE COURT DENIED DEFENDANTS' 
REQUEST TO STRIKE PORTIONS OF PLAINTIFFS' AMENDED COMPLAINT. 

THE COURT WILL NOT ENTERTAIN ORAL ARGUMENT ON THIS MOTION. THIS RULING IS THE ORDER 
OF THE COURT AS OF DECEMBER 11, 2000. NO SUBSEQUENT FORMAL ORDER IS REQUIRED. 

No oral arument 
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8002/012 



tkts TRUST AGKSEWSST, entered into as of this 1st day a£ 
chlSSr lsas BY ana between iNABenefit services 
SJSSSfciin ?fiff?ort,SB» York ("Settlor"), and national 
Xa°o« fei ff-hsS5to"» e , O.C. V^t^h 1- -Jd. for the purpose 

ff ttfS ' IS?. in S n r C a e ti P on a S n Mother 'o^lSS - 
Shicb elect to 'bew Participants Asunder tWWflh execution 
«* » TVifil subscTription Agreement in accordance vith the terms 

their dependents, as designated by Partiaipants. 

rn consideration of the declarations of trust and mutual 
SveSSS SS a"ee2nt a 0* the Settle* *nd the imtw herein, 
it is hereby agreed as follows: 

WiT Trr.« j r CTKTICPmCia 
i tn tub turti<jil>»nt» hereunder (hmaimftnt called 

SSf-*™. 7«> ">.»*!*? 5 £ a " ™"^„S 

insurance coverage uy sr* i"«- ~ v «> issuina the group 
(hereinafter «UbA ""-J™; 8 ^i" 7 ild "^thl TrS B fc« 
insurances policy o* policies to 
hereunder . 



MUfiiJLU 



fflSUSMCE^EIISE 



^> fn acetitfMl a tlas o£ the _-Iis^axaJ3^^^-affia r. la ^ 

2 " 01, ^Py t, Vt, ' ^fe^rT toTrastBearsttcli times as 

Participant ^ball ^ in advanc b^ to tj ^ liciQS 

may be rehired under «*««»* °| * ne (a - } ^ at pQrt ion o£ the 
amounts sufficient to ^a!f when due ^a;j y 

premium payable «*« "i* ^"^"shffi be Jjawfsd hy said 
said Participant and the Persons w -£ r f ij ijsant . s administrative 

policy or P^fJ, * afl J bl ^,SS Jad i? Ecoriwwe with any 
charge, if applicable, as «^J?" Q for sueh purp o 5e in order 
formula which ■ ^^^^tf guaS-'» fi under Section 
to pay th f fc 2JJ„^ ttt which Trustee anticipates or intends 
3 :?^ Cb) v 0£ h? Daif Jvthl application of policy divides, 
££««£« ?atK rounds and* the like (if any) or Otherwise 

experience L , a , , i „,^ri in <mch. manner as Trustee sn* 11 

Contributions shall ^ a J" ^tSt Sth the requirements of 
determine from time to time consistent «W y 

thB policies of -surance "^^^gibutio^ required 
contributions shall _ be . °**™° *« ** the Insurance ;?und. 
from Participants and shall constitute ^ 
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Trustee shall have no responsibility ror determining the amount 
of any such contribution, or the source thereof, other _ than the 
responsibility of determining the formula, if any, which, shall 
be used to calculate any Participant's administrative charges 
as set forth in this paragraph. 

2.02. B&iattl fc - If the contribution esquired to b» paid 
by a Participant shall not have bean paid to Trustee on or 
before the day such contribution shall became due, such 
Participant shall he deemed in default. In the event that any 
Participant shall be and remain in default Sor a period of more 
than thirty-one (31) consecutive days in the making p£ any 
required contribution, the participation of said Participant 
under this Agreement and in the Insurance Fund shall terminate 
as Of the end o£ said thirty-one (31) day period, but said 
Participant shall nevertheless remain liable for the pro rata 
portion of said required contribution applicable to the 
thirty-one (315 day period following the date such contribution 
shall have become payable, and said Participant shall have na 
further right to, or interest in f the insurance Fund. The 
sretw insurance policy ox policies to be held by Trustee 
hereunder shell provide, in effect, that upon the termination 



Bccorcisxics wxtli S^cfcii-— . *. * . — - — 
insurance coverage of such Participant and eligible persons 
designated by such Participant under such group insurance 
p Q -nc" or po^^e* «hall thereupon terminate ercsepti mvft 
respect to any' estended insurance benefits or conversion 
privileges which may be applicable under the terras of said 
policy or policies. 

2 03 Divjj3efl<i3 - All dividends, eiperiense rating 
refunds and the like (if any), pertained and apportioned to 
the flroup insurance policy or policies held pursuant to ***iole 
5? the tell, shall be used to increase the Insurance Fund, or, 
at the discretion of the Trustee, to reduce the premiums 
thereafter due on said policy or policies. 

2.04. mslAim^IL-Jit^^L - Trustee hereby declare. 
*-hat with respect to any monies which it may receive 
SSti?iing STiauSnce Fund, it shall hold and disburse 
SEh «i»iw solely for the use. and purposes set £o*th xn this 
Trust Agreement, 

2 05 T itle to the I nsurant Fund - Title to the insurant 
Fund shan^^Fistianw^ively . & Trustee* The insurance 
Fund shall not be subject to anticipation, alienation, sale, 
fexSsferV aLignraent, pledge, encumbrance or charge by any 
llTAlllWt, Ji any attempt to make it so sublet .hall be 
void and o£ uo effect. This provision shall not be « =«£trued 
to prevent the assignment of medical benefits by any ensured 
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aeraon to a licensed practitioner o£ the healing asts? oc to 
S"«t the "Jignmant « feranBf.r Of ownership of any 
individual coverage by an insula to a person designated by 
that insured. 

2.06, fiUT» g£ y^^l^OII^^ld - This Trust ij 
accepted by Trustee in the District o« Calumhi,. and all 
questions pertaining to its validity, construction, affect and 
ItoinisSatior shall he datarmined. and governed in accordance 
Sh the applicable laws o£ that jurisdiction. The Insurance 
^,nS shall maintain its place of business at such place in _ the 
District ! of" fSbia as" Trustee may determine from time to txme. 

3.01. H alMag »"d pisim rafflwent afc. fa te S^ff^^dffl^ h ,Ti 

disbursed for tha following purposes: 

firt To par or provide £or the payment of all insurance 
( } e£ due from tjjne to time (pursuant to the terms 
?£ any policy or policies of group insurance held by 
",S P in accordance with the jfrovisioM o£ this 
agreement) for the gcoup insurance xn efiSftCt as to all 
3 S "JixtUilaStS hereunder afc th- date when each 
such premium shall become payable,- 

lb) To pay all reasonable charges and administrative fees 

1 «? Trustee" and, in addition, all reasonable and 

™rJSr4 eWnses incident to the ' atoiairtratipn «e 

. . the ?i«aS S, deluding, by way of n»«le aid 

- S" ligation of the *«"«Jf ' »«$ f ««« 

required to be paid by *Wstw *?**}}?$ w Trustee 

stlte oy governmental agency, or in = u . rred ar b *™^ e 

Ia tha employment of legal counsel, accountants, 

Editors , and 1 clerical and administrative personnel; 

r^ Tn provide in the discretion of Trustee, a fidelity 

(c) To provxue, iu <-.« ,r*f"" T-oniitable insurance company 

bond or bonds Usuad^r J repjt able J«™» ^ M * b * 

in such wrntQ er a s ™ \ "gaSurtiou authorized to 
Trustee for ea f* |«" on * t o£ the Insurance leund, 
* ana le monies held as ■ P«t o£ W J be s0Corlgtrued 

irto'fequfre a ty S S u P C Tboid n or bonds unless otherwise 
required by applicable laws; and 
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(d) In the eve$t that any tax or assessment shall be 
levied upgn the Insurance Fund or any portion thereof, 
or upon Trustee by reason of the existence of fchft 
Insurance fund, to pay such tax or assessment 
notwithstanding any other provision, of this Agreement 
and to charge the same against tha Insurance Fund 
after notifying Settlor, In writing, of such tax or 
assessment. 

(e) To promote the group insurance plan or plans. 

3,02. Group insurance Benefits . 

<a) The Trustee shall cause to be issued to it, as fciuj 
policyholder, an insurance policy or policies which 
shall make available to Participants a plan or plans 
of insurance. The amounts of Insurance coverage, the 
type of insurance, or combination of types, to be made 
available, the? eligibility of petsons for such 
Coverage (and the evidence of insurability to bo 
required in order to determine such eligibility), the 
effective date or dates of insurance coverage and the 
various other tsrms of the policy or policies to be 
issued (including the conditions precedent to such 
issuance) shall all be determined by agreement bet-ween 
Tcustee and the Insurance Company, 

(S) Ones i group policy or policies of insurance shall 
have been issued ke> Trustee, Trustee shall have no 
responsibility for any determination that any person 
shall or shall not be eligible for coverage undar such 
group insurances policy or policies < All benefits 
provided by the group insurance or policies shall be 
payable to the insured persons, or to their respective 
beneficiaries, or to such other person or persons, or 
institutions, to whoia or to which payment taay be 
permitted under the terms of said policy or policies 
and applicable law, except that all dividends, 
experience rating refunds and the like (if any) shall 
be paid to the Trustee to be applied by trustee far 
the purposes specified in this Agreement. Upon 
acceptance of said group insurance policy or policies 
by Trustee, Trustee shall hold said policy or policies 
in accordance with the provisions of this Trust 
Agreement, and the terms o£ said policy or policies 
shall b« binding upon the parties, 

ARTICLS 17: &DMIinST l?ATTp^ OF Tfr ^JW SUR AESS^fflm 

4,01. Power of Trustee - Xn addition to the powers 
conferred upon Trustee either expressly by, or by necessary 
implication of, the other provisions of this Agreement, Trustee 
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Shall have such other powers, not Inconsistent with 
law or equity, 3s may be necessary and proper to 
attain the objectives of this Agreement. 

4.02. authority tQ _laxxaH - Should the amounts paid to 

irVnv time be insufficient to pay the premiums required to 
SuSin S *«ll force and effect the S^P insumce ^.Ucy « ■ 
aolicies held by Trustee heceun&er, Trustee* stiail navs cue 
Sar hut not the obligation, whoever arid « often M any 
IZt ^Sufficiency shall occur, to borrow from its o^n 
rnmm n,rria.l daoartraent on Stow any other source 

or Toured , ? a " „«t £or the Participants, ^er «tt Jf b* 
require* to pay such pend***. Trt* tee rtu 1 £ C £SE: to 
liability in any capacity other than as Trusts* nereunaer to 
repay any such loan- 

4.03. BSSK£S£^_£^-^^ 

ssis:a« £ ssi-2 w sss°?i i?s -fsf r^ 

sufaeerlotion Agreement and Amplication for Group iwurmce 
Knainoeach such individual, firm, corporation ot organization 
to" the 9 SSL S this Trust Agreement and to the terms of the 
nSn«B insurance policy or policies issued pursuant to the 
group insurance pa x "*» £ tBttues t may be investigated by 
provisions hereof , ^^'t.^T «iHsct to the Insurance 
the insurance Cewgavf and shall be subject to cna amui 

COWpJUiy'84 SflBTf<3V*l. 

subscription A ^Xn be reaSd to Ve* to furnish, *«dtO 
each Participant shall he «qujraa to ag 

Jitb. the administration of the Insurance Fund. 
■ 4. os. aieaaaafl j Trustee 

upon tmrcy \*w; »«*» resian at any time upon 

Trustee. Any Trustee may res*gu ^ *uz Mrt tfeio* 

thirty (30) Jay*' «ittjn ***<£ -il* to t£ sjttlo* 

or ■ ltS ,-, rt re n i rrTrust e ; shall b/a£foctive ""taut 
resignation of a Trustee sna acceptance of 

2S Ca l S iS s °L«of in the fc ZnS hereinafter provided, 
S",«S ™?i°s »w«o7o " Within a period of si*ty 
^ofAys from and *£t*r such removal or "?^TU fc «n, 
Trni tee thus removed or resigning shall mail to ths 

d r^ip°ts SU ani 'J^^S^i"^ other transaction* 
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^acting the Insurance Fund since the d.t • £J*j 

J".) SUC ioft£ B exp °rUiol S? a' Period of ninety (90) 
Tava from and after the date of such mailing » such 
Tusti shall fa* forever relea-^a and dx^^aftd from 

ikw-^v . .... ftf account hoi lxty ede any ana 

■all Sts or tJlSactiJw rto« ia such a« uat, other 
than acts or iTnHctions as to which Settlor or ;te 
SSea«itl« shall within such ninety (SQ) days 
period mail to such Trustee .^written statement 
setting forth exceptions and/or objections. 

t^\ iT«« rt t-he removal or ' rasignatian of any Trustee, 
C) sltrlor or 5? ?i»*«ant»tive shall, by instrument *n 
S *.!<" aesianate a successor Trustee to act 
? ritia i\ S??rh success** shall have the same powers 
hereunder W ^ C J. ^ U "!" f erre d hereby, or by necessary 
ana duties as those M^rteo ae y TEU | tee . upon 
implication he«Of u|Oj tne ^ ^ rGsigning 

such designation Trustee J="^ f t0 sucli suc!ce ssot 
shall ^"^ t ; 1 »" 1 g£jiw?" JI %S Insurance Fund 

IS'* »o«flVT *o£. ffiSEt^ i»ui«- »* "?« 

«ii««+v then constituting the insurance ma .or held 

bf Trustee thus Suvea or ^signing for, or incident 

^ Ihl fulfillment of the trusts of this Agreement 

" t0 i ST B flMinisStioft of the Insurance Fund, provided 

Such ».«nj*l- aw or ™ « -J^thT SiS 
far payment o€ proper charges age i nofc Qf 

Fund, deluding by waj « «^P . connection 
limitation «* *^ '°™S£UlTT£? balance of such 

^SJS^hSf may riaYa »1?i the plywnt of all of 
«setYB which may ^™« u . fl r to this successor 

such charges shall be V*** ° c 

Tiystee within a reasonable time. 

= „-«, «-i^«sot Trustee hereunder 

trusts by this RgTaemenfc cxeatea. 

*>,-*. „« T?p n ort - Trustee shall keep at its place 

4.05, &ufiii_iiM_BS£&Si s^ti^rl doHcy ot policies, and 

o€ business ^ «»*« ^ ^S» of Trustee. The 

true and accurate *ec ord S Q jl A "g 15 in acc0 unting for all 

(a) Trustees -cord, shall reject « ^^V^l 
SSEUV-"- VSSS? ^ ^ 'other «m «cei~d 
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hereunder relating to the group insurance fcq be 
provided hereunder for the eligible persons designated 
by aU such Participants. 

fb) Trustee shall, annually or oftener in Trustee "5 
discretion <the years for this purpose to be te-ckoned 
from the Agreement Date) mail to Settlor or its 
representative (and the Insurance Company if requested 
in writing by it so ta &o) s» account of Trustee's 
administration of the trusts hereof setting forth all 
transactions of the Trustee affecting the Insucance 
Fund during the accounting period following the 
Agreement Date or from and after the date of the next 
prior account, as the case may be. 



CO- 



Cd) 



Upon the expiration of a period of ninety (30) days 
from and after the flats of such rtailing Trustee shall 
be forever releasad and discharged £«>m any and all 
liability or accountability Cox any and all acta or 
transactions shown in sueh account, other than acts or 
transactions as to *hich Settlor or its representative 
shall within such ninety (90) day period ma* J. _ to 
Trustee a written statement setting forth exceptions 
and/or objections. If no such objections or 
exceptions shall thus be stated, then Trustee's 
transactions £or such accounting period shall become 
an account stated, and shall be deemed to have been 

c; 1 1 „ "°ttlad and shall be conclusive between ana, 

among Trusteed settlor", ™Particin ants and all entities 
having or claiming to have any interest in the 
insurance Fund. Such settlement of Trustee's account 
shall constitute a full and complete acquittance, 
discharge and release of Trustee with like effect as 
if such account had been settled and . allowed by a 
judgment ox decree of a ctmtt of competent 
jurisdiction in an action of proceeding in Wfc*qlj 
Trustee,, settlor, Insurance Company, Participants and 
all entities having or claiming to have any interest 
in the insurance Fund were parties. Notwithstanding 
any provision hereof, Trustee snail have ths t^ght to 
apply at any time to a court of cooneteot auxisdietion 
for the judicial settlement of any such account, and 
in any such action or proceeding it sha 11 be n |cessary 
to ioin as parties thereto only Trustee, Settlor, 
Insurance Company and Participants, Any : udgment or 
decree which <nay be entered in any such action or 
proceeding shall be conclusive and binding upon all 
entities having at claiming to have any interest in 
the Insurance Fund. 

settlor ot its representative within a period of one 
hundred eighty (ISO) days from and after the close of 
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each fiscal yeas, may audit the accounts of Trustee 
^ for such fiscal year. 

4,07 w^yrml g£ Participant - Any Participant way 
vithd^w from the insurance Fund as of any premium date Q : the 
group insurance policy or policies, subject to the following 
conditions j 

(a) Such withdrawing Participant shall givs Tru! jtee 
' wSfcten notice of such intention at least thirty (30 

day"in advance of the date cm which such withdrawal 
is to be effective} 

(b) Such Participant shall remit to Trustee with, such 
{ notica an amount sufficient to provide, insurance for 

all persons insured through such Participant until the 
date an which such withdrawal is to he effective? and 

r*\ withdrawal a£ a Participant snail be deemed, if prior 
{) ?o ?he termination o£ this Agraement in accordance 
with Article IX, as o£ the effective date, of- such 
withdrawal, automatically to release Trustee and any 
insurance Comply or Companies designated under this 
JSIeSSt fS any and all rights or . claims whatsoever 
which such Withdrawing Participant might be deemed to 
'" have against such parties- 

irt, B •prwst Subscription Agreement aua. „ r p J .--«»»-a i-y- a 'Y^ 
Sw«Sb to i «iJr>«d hy each P^ticigant, by ™™°**g? 
such »«t iei»»t : H h.ll ^^rUnt'^o^'ucf ^SHr 

s: Sxu'ss. ss ffrti^«r^u jjii-jui-h «* «* ** 

claims such Participant may then or thereafter 
have to any portion of the Insurance Fund. 

. ** ,%_ 4.-«« an fl T?iflmrtni£i cation. - Trustee shall a«fc 
^•os fi xqB - RratiQti . .sJi q > mtf "^t l ^ X ^ rT^a .qhail not he liable 
hereunder only in a fiduciary capacity and shall not ne 

in any other capacity for: 

U) Any obligation of the Insurance Fund or any obligation 
W Scurred by trustee acting as Trustee; nor 

/>,* i™ artion taken ox omitted in good faith by Jmsbea, 

<b) Any gt«y B *J a f SS-„i, accountant auditor or 

' clerical or administrative personnel selected by 

Trustee with reasonable care; nor 

trt Aav action or omissions of Insurance Company . and/or 

in the performance of any a* ^ n « - n * a " a - 
functions permitted by this Agreement. 



v^ 
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Anything herein to the contrary notwithstanding, trustee shall 
not be liable on account of any act or acts which Trustee may 
perform in the administration oi this. Trust on th* express 
written instructions of Settlor as its c ep resent tibi-r* and 
Settlor shall indemnify and save harmless trustee against any 
and all lass, liability or damage which Trustee acting .m 
accordance with any such instructions may incur m the excise 
and performance o£ any powers and duties hereunder, Trustee 
shall Bet b© required to undertake ot defend any .Litigation 
which mSv arise by reason of tha existence o£ the Iniun^ 
S orthis xgreint unlbrt .«»t f»tj;*««torily i^JMjig* 
by Settlor or its representative against Trustee S prospective 
Ssts eneiSes and liabilities rising therefrom. Any party, 
fncludinTxSanco c ?M , r . *hlch shall dsal ^LTcforlaSS 
conclusively presume that any act by Trustee is in nccoroance 
Si?S the provisions of this Agreement and shall not be obliged 
StaScog"«w« of the provisions of this A*™™** nor to 
inquire into the necessity or expediency of any such bcj or the 
part of Trustee nor to see to the application o£ any monies or 
properties by Trustee. 

ABH&S V; SSTTLQS 

5.0L Settlor hereby covenants that Settles is empowered to 
Atttp-t into this Agreement which Jnay be (although it BBSU B« 
2 reSS-d to he) «ftcutBd by the parties in mltip le 
counter?^ nnd B *ch of such «n»Jecp«t8 W £*c ut*. 3 shall 
collectively constitute this one «grfeett»nt u,*a «aa** o v ^.*— 
to establish this one Trust. 

5.02 Settlor further covenants that all instructions from 
it shall bo in writing and shall be binding Upon Settlor, 

5 03 Should Settlor at any time be acting in wore than one 
Mt^iEv hereunder 7 any and all instructions received from the 
ttltllT bflS S be conclusively presumed to have bean 
Settlor BTTSU«eaj»y«» ' Settlor and in no other 

issued to Trustee by Settlor acring as 8="* 
capacity. 

a, 01 Trustee may enter into any agreements with tte 
msaroo. CttffW which it may dee* tale in the best x»te«£ 
of, and in Cfltthwanw of trie purposes of, thi s r ^ ^ch 
agreement may include, by way of «anple and not of limitation 
S fhP foreaoina, agreements pertaining to (a) any rorm or 
ot tne zoregoiny, oa creation or disposition of any 

premium deposits and/or W tne Grefl " u ; , . *. ,«is»osit,ion 
form of nolicy reserve or reserves, and/or (c) tne <sisposicion 
S^ppUMtio? of dividends. ecp«ie*« "ting refunds and the 
like. 
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7*01 Trustee, with the written approval of Settlor, may at 
any time and from time to time appoint such person, firm or 
corporation, including, but pot limited to either Insurance 
Company or Settlor, as may be deemed acceptable, to lie 
Administrator of the insurance Fund. Each such a-apointment 
shall he effective without the necessity of judicial action and 
shall he revocable at any time by Trustee acting with the 
written approval of Settlor. The Administrator so designated 
shall have such ministerial responsibilities as may be 
determined by the Trustee. 

^rrri". SHU j"y™" MFWT a£ THE T3UST AGSEiMEKT 

S.Q1 Settlor reserves the right at any time and from time 
to time by an instrument executed, acknowledged and si led with 
Trustee to alter, amend or revoke this Agreement in whole or m 
part* provided that no such alteration, amendment or revocation 
which in the opinion o* Trustee may a££act Trustse's rights or 
duties shall be made without Trustee's written corsentj aias 
provided further, that no such alteration, amendment or 
^vacation shall result in any part of the Trust Fund being 
used tor or diverted to purposes other than for the exclusive 
banafit of the Participants having an interest in the Insurance 
Fund at the time of such alteration, amendment or revocation, 

m»t T ct,-f. rai TEaw iw Ti fiB. o? tm trust 

9 01 Tei^m - Th e parties hereto contemplate that the 
trusts of this Agreement will continue in effect indefinitely. 

9.02. aujiCTiatic TamuiaiOan, - The trusts of this 

Agreement shall terminate as of any premium due date o£ the 
group insurance gglicy or policies thea held by Trustee when 
there shall be fewer than two <2) Participants or Sewer than 
twenty <2Q) persons insured under s*id policy or policies. 
This Agreement shall in any event terminate upon the twentieth 
anniversary of the death of the last surviving person whose 
signature appears below. Upon the happening of such event a 
III trust instrument my be executed to further the purposes of 
this Agreement. 

9.03. impended . Im&L -. should any f»**£f* M ^ e * g 

held by Trustee upon the termination of the trusts ot this 
Agreement, Trustee shall pay such monies over to the Insurance 
CoSan? which .hall have issued the group insurance polxcy or 
aolicies then heia hy Trustee hereunder to be applied toward 
the purchase of continued insurance benefits under said policy 
or Policies then in force until such monies ghall have been 
exhausted, Provided that if the** shall »t the ttea be w 
w persons than insured under such policy ov policies, such raonxss 
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shall be applied, in the discretion of the insurance Company, 
toward the swchase of insurance benefits undsr such policy or 
policies for the persons iasured through the last tan (L0) 
Partiaipants In the Insurance Fund. 

ftPTTW.R Si BT^aABTLm OF..lBC«ISIflaa 

10,01. if any provision of this Agreement shall prova to 
be or shall ha held by any court, tribunal or hoard of 
authority of eo<neetent jurisdiction "to be invalid, such invalid 
provisions may be disregarded by the Trustee ?nd m that event 
Shall he deemed to be null and void and no part hereof, hut 
irivalidatiqn of any provision shall not otherwise imjsaic or 
affect this Agreswiaot or *ny of it? othet provisions or. terms. 

IN WITNESS WmZQF* the parties hereto hava caused this 
Agreement 

to he executed as o£ the Agreement Date stated above, to ba 
affective as of said date. 



JKABEMEFIT SERVICES CORPO:3ATION 



-^gsg^ 



By: Thomas\jrsto'c4, J*. 

Title; Senio* IHfteFtStfident 



WCTlOSMi BANK OF mSHlHGTON 




By: uca u. jvf^« " 

Title; n ss '"J" 1 & D »~-' i; ' "'"* Iru^'^Hi 



WEH/4Q73H 
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PLAINTIFF ROBERT ALVAREZ'S 

MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO 
DEFENDANT, INA'S MOTION TO DISMISS 
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Peter Brown 

Assistant Director 
Customer Advocacy 



ClG-NA Group Insurance 

November 18, 2004 Life ■ Accident ■ Disability 

Mi. Robert Alvarez 

winrci^T™ 1601 Chestnut St TL23B 

1419 SE 43 Ter Philadelphia PA 19192 

OcalEU FL 34471-4943 Telephone 215.761. 1862 

i Facsimile 215.761.3135 

?eter. Brown@oigna.oom 



Dear Mr. Alvarez: 



Tins letter is in response to vour recent inquiry regarding the increase in premium on your guaranteed renewable group 
lone term care policy You have been insured since 1992 under Group Policy ALT 1, issued in the District of 
Columbia, throueh your association with the Amencan Chemical Society. Our records indicate that you were a 
resident of the State of Maryland when you applied for coverage under this policy. I can understand your concern 
regarding the increase and want to explain the reasons behind the premium change. 

In vour letter you seemed to feel that we considered rate adequacy on a state-by-state basis. However, that is not the 
case and rate adequacy is considered based on the experience over the entire book of business. You also appeared to 
believe that it is only based on the price of nursing home care. However, that is only one of a large number of issues 
that come into plav To project rate adequacy into the future,- we also consider ufilizaUon rates (i.e„ the number of 
times insureds use" their coverage, as opposed to the cost of that care), the average length of stay, mortality rates, the 
rate at winch people usually drop their coverage, and anticipated investment rates, among other things. 

You asked whv we didn't make an adjustment before this. A review of this program was performed in 1997 to analyze 
whether premium levels were still considered adequate in hght of our claim and other experience under the program up 
to that point as well as on our reasonable projections for the future. At that tone, premium levels were judged to be 
adequate However, the amount of claims began to grow faster than expected in 2000 and later years. In 200, we 
collaborated with independent actuarial consultants who specialize in this product to assist us in our analysts of the 
claim projections As a result of the analvsis. we significantly strengthened our reserve levels and implemented the rate 
action to ensure that the program is adequately funded and remains a viable program to meet future claim activity. 
Given the magnitude of the needed rate action, we determined that it would be more beneficial to the insureds to phase 
in the increase over a 2 year period, rather than charging the increase all at once. 

If you are currentlv enrolled in the hiah option plus plan, you may also wish to consider switching to the lower option 
plan as a means of reducing your premium. I regret that our reply cannot be more favorable, and I trust this responds 
to your inquiry, but please feel free to contact me if ]'ou have any additional questions. 

Sincerely, 



Peter Brown, Assistant Director 
Customer Advocacy 




life insurant Company otKorth America 
Ccnnscricm G^rKal Life insures! Company 
CKJKA. lire Insurant ComDEnvofK'cwYoil: 
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PLAINTIFF ROBERT ALVAREZ'S 

MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION T( 
DEFENDANT, UNA'S MOTION TO DISMISS 
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peter Brawn 
Asst, Director 
Customer Advocaq' 



January 3, 2005 



RECEIVED 

JAN -0 6 2005 

MARYLAND INSURANCE 
ADMINISTRATION 



Michel e McCoy 

Insurance Investigator 

Maryland Insurance Administration 

525 St. Paul Place 

Baltimore, Maryland 21202-2272 




ClG-NA Group Insurance 

Life ■ Accident • Disability 



Routing TL23B 
1601 Chestnut Street 
Two Libert;' Place 
Philadelphia, PA 19192 
Telephone 215.761.1862 
Facsimile 21S.761.313S 
Peter.BrowT3@cigna.com 



ME; Insurance Company of Nartfe America NAIC# 22713 
Insured: Robert .Alvarez 

Complainant: David Alvarez 
Dept File ft 6624S-L-2004-MM-C 

Dear Ms. McCoy: 

I am writing in response to your letter dated December 23 xd which was received by our office . 
on December 30th, 2004. The policy in question is a group policy and is sitused in the 
District of Columbia. In previous correspondence with a Ms. Spector of your Department 
regarding the long-term care policy rate increase, we explained the factors which would 
exclude this matter from Maryland's jurisdictional authority. We indicated that we were not 
aware of any requirement applicable in this situation at 'the time which would have required 
the filing of premium rates in your state. Following is a summary of the research on which 
we based our conclusion that Maryland's long-term care rate filing requirement does not 
apply to certificates issued in the state at the time ours were issued. 

Regulation 31.14.02.06 limits the applicability of the rate increase filing requirements 
contained in Maryland statute §18-116 to long-term care policies or certificates issued in 
your state after October 1, 2002. The policy in question was issued in the Disttict of 
Columbia in 1988, and the insured's certificate was issued in 1989. 

For policies like this, which are not subject to the rate filing requirement, subsection 
31.13.02,05 of the code imposes a minimum loss ratio requirement of 60%. When the recent 
rate increase and projected future rate increase for this policy are factored in, the loss ratio 
will continue to exceed the 60% minimum required by your state. A more detailed 
explanation of the calculations used to support our minimum loss ratio conclusions was 
made available to your Department in our previous correspondence. 




ind "CIGNA Group Insurants* 



various op^ratirxe subsidiaries of CIGNA Coiooiati 
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PLAINTIFF'S EXHIBIT F 



PLAINTIFF ROBERT ALVAREZ'S 

MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION 
DEFENDANT, INA'S MOTION TO DISMISS 
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ROBERT' FHRL1CB TR. ^ s fS r 

' GOVERNOR ' W COMMISSIONER 



KilCl-iAEL S. STEbLc 



LECTIN 




UviES V. MCMAJ-i 



ANT GOVERNOR /^BlPltfli DEPUTY COMMISSIONER 



State of Maryland 

MARYLAND INSURANCE ADMINISTRATION 

525 St. Paul Place, Baltimore. Maryland 21202-2272 

Facsimile Number: 4 1 0-468-2260 



January 11, 2005 



Mr. David L. Alvarez 
4424 S.E. 11th Place 
Ocala, Florida 34471 

RE: MIA File Number: 66248-L-2004-MM-C 
Insured: Robert Alvarez 
Complainant: David Alvarez 

Dear Mr. Alvarez: 

Thank you for your complaint regarding coverage provided by CIGNA Group Insurance, 
We have determined the coverage at issue is subject to the insurance laws of another 
state, Therefore, we have no jurisdictional authority in this matter, 

If you' wish to pursue this matter further, please forward your complaint to the agency 

ll^teu ucjuvv, 

Dept. of Insurance & Securities Reg. 
' Government of the District of Columbia 
810 First Street, N.E. 
Suite 701 

Washington, DC 20002 
(202) 727 - 8000 

Thank you again for contacting us. We were pleased to be of service to you, but regret 
we could not resolve this dispute. 

Sincerely, 



YYwel^- SfH 



Michele McCoy 
Insurance Investigator 
Life and Health Unit 
410.468,2274 

cc: Peter Brown 
EXHIBIT 




vi n WTP.mduisurance.state..iad.us 
Outside Baltimore Metro Ares^ Toll Free 1-800-492-6116 
TTY Users via the Maryland Relay Service at 1-800-735-2258 



